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Arbitrary Justice: Trials of Guantdnamo and Bagram Detainees in Afghanistan — i

. Executive Summary

About this Report

Human Rights First conducted research for this
report in January-February 2008 in Kabul,
Afghanistan, and follow-up research from New
York. Human Rights First interviewed family
members of Guantanamo returnees, a Block D
defendant, defense lawyers, Afghan government
officials, including prosecutors and judges, and
officials from the U.S. embassy in Kabul. Human
Rights First also observed two trials and
examined court documents.

“I had goggles put over my eyes, | was handcuffed, and my legs were chained to the floor
of the plane. The plane left Guantanamo and | arrived in Bagram. When we arrived, they
took the goggles off and took my picture. | recognized that | was in Bagram, in Afghanistan.
I had been here before. ... The goggles were over my eyes again and we were taken to
Pul-i-Charkhi. ... 1 don’t know who greeted us but | heard Dari. We were taken inside.
They took the goggles off. . .. I [then] saw ANA [Afghan National Army] soldiers.”

Human Rights First interview with Guantanamo returnee, Kabul, January 30, 2008

(describing his August 2007 return from Guantanamo to Afghanistan).

Blindfolded and handcuffed, detainees from
Guantanamo Bay, Cuba and Bagram Airfield,
Afghanistan are handed over by the United States to
the Afghan government. After years of imprisonment
without due process, the United States has concluded
that their continued detention by United States
authorities is no longer necessary. As the calls to
close Guantanamo continue—including by U.S.
Secretary of Defense Robert Gates, U.S. Secretary of
State Condoleezza Rice, and Republican and
Democratic presidential candidates—the transfer of
detainees to their country of origin is not entirely
without peril." Since 2007, Afghans transferred by the
United States to the Afghan government are being
prosecuted based on allegations by the United
States, but little evidence resulting in convictions for
most in proceedings that fail to meet international or
even Afghan fair trial standards.

At this writing, over 30 Afghans remain in
Guantanamo, down from approximately 200 in 2002.
Similar transfers to other countries have reduced
Guantanamo’s overall prison population from over
750 at its peak to 280 today. But another 600 remain
at the U.S. military’s Bagram Theater Internment
Facility (BTIF) in Afghanistan.

Facilitating the transfer of detainees to their home
country is one way to close Guantdnamo and other
U.S. detention facilities, but transfers must be done
responsibly.

This report looks at the arrangement between the
United States and Afghan governments under which
some Afghans in U.S. custody—both from
Guantanamo and Bagram—are being transferred to
the Afghan government for criminal prosecution.
Based on first-hand interviews, examination of court
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ii — 1. Executive Summary

Bagram—The Other Guantanamo

While the U.S. detention camps at Guantanamo are well
known, the same cannot be said for the U.S. military
detention facility in Afghanistan—the Bagram Theater
Internment Facility in Bagram Air Field (BAF). BAF is the
largest Coalition and U.S. military base in Afghanistan.
The Bagram Theater Internment Facility, under U.S.
military control, now holds, without charge or trial, more
than twice the number of detainees in Guantanamo.

documents, and trial observations in Kabul, Afghani-
stan, the report describes how Afghans transferred
from U.S. custody are being charged and tried under
Afghan law based on allegations, but little else,
provided by the United States.

In April 2007, the Afghan National Detention Facility
(ANDF) began operating in Pul-i-Charkhi prison
located in the outskirts of Kabul. Known locally as
“Block D,” the detention facility was built by the U.S.
government for Afghans to hold and prosecute former
Guantanamo and Bagram detainees under Afghan
law. The Afghan decision to prosecute, however,
actually represented a rebuff to pressure by U.S.
officials for the Afghans to detain transferred “enemy
combatants” indefinitely, along the lines the United
States has employed in Guantdnamo and other
detention facilities. Instead, an agreement was
reached between Afghan and U.S. officials under
which Afghanistan would prosecute the transferred
detainees in Afghan courts.

At this writing, according to Afghan government
officials, more than 250 former Guantanamo and
Bagram detainees have been transferred to Block D.
More than 160 have been referred for prosecution,
while charges against the rest have not yet been
finalized. The detainees are being charged under
Afghan law for crimes ranging from treason and
destruction of government property to threatening
the security of Afghanistan. Trials last between 30
minutes to an hour and defendants have been
sentenced to terms of imprisonment ranging from
3 to 20 years.

Human Rights First observed two trials and examined
the evidence that was the basis of the court’s
judgments. The two cases lacked credible evidence

to support the charges. The evidence presented
included:

e A summary description of the circumstances of
initial arrest read out in court by the prosecution
and judge;

e A photograph provided by U.S. officials of an
explosive or gun allegedly found at the time of
arrest, without any information regarding wit-
nesses or chain of custody;

e A statement by the defendant taken by the
Afghan National Directorate of Security (NDS)—
the Afghan national intelligence agency—and a
national security prosecutor; and

e A statement by NDS summarizing vague findings
arrived at several years after the date of arrest.

Based on information provided by Afghan judges,
prosecutors, and defense lawyers, the experience of
these two trials observed by Human Rights First was
not unique. We were told that these trials were
representative of Block D trials. Since the trials began
in October 2007, sixty-five persons have been
convicted in violation of fair trial standards based on
allegations and evidence provided by the United
States and supplemented by the Afghans. Seventeen
have been acquitted.

During the trials, there are no prosecution witnesses
presented, no out-of-court sworn prosecution witness
statements to support the charges, and little or no
physical evidence is presented. Defense counsel is
not present when his client is interrogated by the
prosecution, nor when the local NDS office attempts
to collect evidence about a suspect as required by
Afghan law. Defendants are thus unable to effectively
challenge the evidence against them or cross-
examine witnesses to the allegation, either in the pre-
trial investigatory phase or during trial as allowed by
Afghan law. Lawyers, in fact, are appointed to the
case only after the investigation is concluded and
generally have five days to review the government's
evidence prior to trial, thereby impeding counsel from
adequately preparing for trial. Such trials violate both
Afghan criminal procedure law and international fair
trial standards. And the outcomes of these trials—the
acquittals as well as the convictions—appear entirely
arbitrary.

A Human Rights First Report
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Human Rights First has long advocated the impor-
tance of adherence to international fair trial
standards, and the transfer of detainees to their
country of origin, provided that there is no risk of
torture or ill-treatment upon return. Where there is
evidence of criminal activity, persons should be tried
in proceedings that comport with international fair trial
standards. In Afghanistan, the trials of former Bagram
and Guantanamo detainees being conducted since
October 2007 fall far short of this mark.

It should be noted that at this writing, Human Rights
First is aware of no evidence that Guantanamo or
Bagram returnees in Block D are being mistreated by
the Afghan government. In addition, we applaud the
Afghan government'’s decision to use its regular
criminal justice system as the mechanism for
adjudicating the guilt or innocence of these detainees.
And finally, Human Rights First supports the transfer
of detainees, as here, from isolated and indefinite
U.S. custody to the custody of their home country
governments, where they can renew contacts with
family, and be subjected to an actual legal process
rather than indefinite imprisonment. But it is critical
that trials meet international fair trial standards.

The United States is one of the largest donors
underwriting justice sector reforms in Afghanistan,
and has for years been involved in drafting laws;
training and equipping the national police force;
renovating and building justice sector facilities
throughout the country; and training judges, prosecu-
tors and defense counsel on criminal justice, human
rights, and rule of law issues. At a panel discussion
on Afghan judicial reform in March 2008, Ambassador
Thomas Schweich, Coordinator on Counternarcotics
and Justice Reform in Afghanistan, in response to a
guestion regarding criminal trials in Afghanistan, said
that sometimes people are accused of a crime but
“mere accusation does not mean guilt ... one needs
evidence in court.” This principle should apply with
equal force to the trials of Bagram and Guantanamo
defendants. The United States should not undermine
its own judicial reform efforts in Afghanistan by being
complicit in fair trial violations.

The United States government, which detained,
interrogated, and imprisoned these persons, in many
cases, for years—and now appears to encourage
Afghan government criminal prosecutions and
continued detention—should take steps to support
legitimate prosecutions in the Afghan courts.

Human Rights First makes the following recommen-
dations to the governments of Afghanistan and the
United States:

To the United States Department of Defense

e Provide non-classified information, including
exculpatory evidence, to the Afghan authorities to
assist in criminal prosecutions. Specifically:

¢ Make available to Afghan officials the names
of soldiers or other personnel involved in the
apprehension of each detainee, witnesses to
the alleged offense, and personnel involved
in any interrogation of the detainee resulting
in admissions or statements relevant to al-
leged offenses by the detainees, and make
soldiers and or witnesses reasonably
available for testimony, through video
teleconference if necessary, for criminal
proceedings; and

e Provide Afghan authorities all statements by
the transferred detainee; all reports, summa-
ries, notes or other records of interrogation of
the detainee; and any physical or documen-
tary evidence in the possession of the U.S.
government regarding each transferred de-
tainee, including, for example, notes, seized
weapons or ammunition.

e Refrain from transferring any evidence obtained
through coercion or cruel, inhuman or degrading
treatment for the use in criminal prosecutions by
other governments.

e For detainees apprehended in the future: ensure
that units participating in operations likely to re-
sult in the detention of civilians include personnel
trained and equipped for elementary evidence
collection procedures, in order to better ensure
that detainees transferred to the Afghan govern-
ment for prosecution can be lawfully prosecuted.
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Establish a legal support operation in Kabul to
support the legitimate prosecution in Afghan
courts of detainees transferred by the United
States

To the Afghan Attorney General’s office and the
National Directorate of Security

Request all relevant evidence in the possession
of U.S. authorities, including exculpatory, regard-
ing a detainee be turned over to Afghan officials
at the time of transfer.

To the Afghan Supreme Court
and Ministry of Justice

Direct judges presiding over prosecutions of
detainees transferred by the U.S. military to ap-
ply, and comply with, the Afghan criminal
procedure code and international fair trial stan-
dards. Specifically, the Afghan courts in these
cases should:

e Ensure that defense counsel has access to
all information that will be relied upon by the
prosecution during trial;

e Allow defense counsel to be present during
the questioning of a defendant by the inves-
tigator and prosecutor prior to trial;

e Require in-court witness testimony and allow
cross-examination of witnesses by defense
counsel; and

e Refrain from relying upon any defendant’s
statement to U.S. or Afghan officials unless
the defendant confesses in court under oath
and without compulsion—as required by both
the Afghan Constitution and criminal proce-
dure code.

To the Afghan Supreme Court and
Ministry of Defense

Ensure that trials of former Guantanamo and
Bagram defendants are open to observers,
including family members, and the media.

A Human Rights First Report
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II. Guantanamo and Bagram Detentions

Following the U.S. invasion of Afghanistan in October
2001, the United States captured and transferred over
750 persons to Guantanamo Bay, Cuba. Thirty-five
Afghans from Guantanamo were returned to Afghani-
stan in 2007.° At its peak, there were 200 Afghans in
Guantanamo—more than 30 remain as of April 2008. In
contrast, more than 600 persons are being held in U.S.
military custody in Bagram Air Field.

The United States has slowly been transferring many
Guantadnamo detainees back to their home countries.
At this writing, 280 men are still imprisoned in
Guantanamo—almost all detained now for five or six
years—all without trial. The Bush Administration has
indicated that it ultimately intends to prosecute 80
persons detained in Guantdnamo before its military
commissions, although at this writing only 15 have
been charged, and to date no trials have begun.*

Following the U.S. invasion in Afghanistan, many
detainees initially were held in Bagram and then
transferred to Guantdnamo. Soon after the U.S.
Supreme Court decisions in Rasul v. Bush, 542 U.S.
466 (2004) and Hamdi v. Rumsfeld, 542 U.S. 507
(2004), which recognized limited rights of Guantanamo
detainees to challenge their detentions in U.S. courts,
transfers from Bagram to Guantanamo declined.

“Unlawful Enemy Combatant”

The United States government defines “unlawful enemy
combatant” as “a person who has engaged in hostilities or
who has purposefully and materially supported hostilities
against the United States or its co-belligerents who is not a
lawful enemy combatant (including a person who is part of
the Taliban, al Qaeda, or associated forces).”

The Bush Administration asserts that “unlawful enemy
combatants” can be held pursuant to the President's pow-
ers as commander-in-chief and under the laws of war until
the end of hostilities. The administration argues that detain-
ing enemy combatants prevents them from returning to the
battlefield, thereby deterring further armed attacks, and
allows the United States to gather intelligence through
interrogation to prevent future attacks.®

Detainees sent by the United States to Guantdnamo
were not afforded any individualized determination of
Prisoner of War status before a competent tribunal, as
provided by Article 5 of the Third Geneva Convention.
The Bush Administration has consistently stated that
persons held in Bagram and Guantdnamo, including
Taliban members, are categorically not prisoners of war
and thus not entitled to Article 5 hearings. Following the
Rasul and Hamdi Supreme Court decisions, the
Department of Defense began conducting Combatant
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Status Review Tribunal (CSRT) hearings for
Guantanamo detainees.” Detainees in CSRTs are not
provided lawyers, are given only a summary of the
allegations against them, and have in all cases been
denied requests to bring in outside witnesses to help
establish their innocence. CSRTs may also review
secret evidence that detainees are unable to confront.
The U.S. government also set up Administrative
Review Boards (ARBs) to annually review each
detainee’s CSRT-designated status as an enemy
combatant.?

According to U.S. government court filings in U.S.
District Court, for persons transferred to Bagram a
panel of five U.S. military officers, sitting as the Enemy
Combatant Review Board (ECRB), review the detain-
ees’ status usually within 75 days of their capture and
thereafter every six months.® The ECRB may recom-
mend by a majority vote to the Commanding General or
his designee on the detainee’s status after reviewing
evidence. Much of the evidence before the ECRBs is
culled from military personnel involved in the capture.*
The evidence relied upon by the ECRB includes
“testimony from individuals involved in the capture and
interrogation of the detainee.”* The detainee generally
does not appear before the ECRB at either the initial
status hearing or the bi-annual review.*

U.S.-Afghan Relationship
Regarding Detainees

The U.S. military exercises control over detainees in
U.S. custody in Afghanistan, ostensibly pursuant to the
May 23, 2005, Joint Declaration of the United States-
Afghanistan Strategic Partnership (Joint Declaration).”
However, there actually is no express authorization in
the Joint Declaration for U.S. detainee operations in
Afghanistan. The closest the document comes to
addressing the topic is its statement that “U.S. military
forces operating in Afghanistan will continue to have
access to Bagram Air Base and its facilities, and
facilities at other locations as may be mutually
determined and ... the U.S. and Coalition Forces are to
continue to have the freedom of action required to
conduct appropriate military operations.”

The Joint Declaration, however, does address detainee
operations by the Afghan government: “As Afghan
Government capabilities increase ... the Afghan
Government intends to maintain capabilities for the
detention, as appropriate, of persons apprehended in
the War on Terror.” Thus, in August 2005, the Afghan
and U.S. governments entered into a bilateral agree-
ment through an exchange of diplomatic notes (the
2005 Notes) that set forth conditions for the transfer of
Afghan detainees in United States custody to the
Afghan government. The 2005 Notes are not available
publicly, but a reference to an agreement between the
two countries regarding detainees—that is, this
exchange of notes—is contained in a U.S. Embassy
Kabul press release, dated August 4, 2005, which
states:

During their May 2005 meetings, President Bush and Presi-

dent Karzai expressed a strong desire to return Afghan

detainees to Afghanistan as part of the U.S.-Afghanistan
Strategic Partnership.

Today, in beginning to implement the Joint Declaration on
Strategic Partnership, Afghanistan and the United States
reached an understanding that will allow for the gradual
transfer of Afghan detainees to the exclusive custody and
control of the Afghan Government.

The Government of Afghanistan will accept responsibility for
the returning Afghan citizens and will work to ensure that they
do not pose a continuing threat to Afghanistan, the Coalition,
or the international community as a whole. The United States
is prepared to assist Afghanistan in capacity building, includ-
ing infrastructure, and to provide training, as appropriate.*®

According to the New York Times, which has a draft of
the 2005 Notes, Washington has asked Kabul to share
intelligence information from the detainees, “utilize all
methods appropriate and permissible under Afghan law
to surveil or monitor their activities following any
release,” and “confiscate or deny passports and take
measures to prevent each national from traveling
outside Afghanistan.”’ As part of the accord, the United
States said it would finance the rebuilding of an Afghan
prison block and help equip and train an Afghan guard
force.* Block D in Pul-i-Charkhi is that prison block.

Notwithstanding the Afghan commitment in the Joint
Declaration, it was—and remains—unclear under what
legal authority the Afghan government may detain
persons transferred by the United States and housed in
Block D. Afghan officials rejected suggestions by U.S.
officials that the Afghan government simply assert
authority to detain “enemy combatants” indefinitely as
the U.S. government has done in Guantanamo.*

A Human Rights First Report
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U.S. Involvement in Justice Sector Reform in Afghanistan

The construction of Block D is far from the only major expenditure by the United States on “justice sector” development in Afghani-
stan. On December 5, 2001, the international community concluded a United Nations Security Council endorsed Agreement on
Provisional Arrangement in Afghanistan Pending the Re-establishment of Permanent Government Institutions (Bonn Agreement). The
parties to the Bonn Agreement stipulated that achieving the rule of law was a fundamental and central goal among reconstruction
efforts in Afghanistan.”® In general, Italy was charged with reforming the Afghan judicial system. Germany was charged with develop-
ing the Afghan National Police. The United States was given the mandate to reform the Afghan National Army (ANA), including
military law reform.*

The United States is one of the largest donors to justice sector reform in Afghanistan. After thirty years of conflict, the formal Afghan
justice sector is weak and faces serious difficulties including, poor infrastructure, inadequate training and education, lack of access to
laws and textbooks, lack of public defenders, and institutionalized corruption. According to the 2007 United Nations Human Develop-
ment Report, only about half of the judges have the relevant formal higher education. %

The U.S. is involved in rule of law issues primarily through four agencies: the Department of Defense (DOD), the Department of
State/Bureau for International Narcotics and Law Enforcement Affairs (INL), the U.S. Agency for International Development (USAID),
and the Department of Justice.

DOD coordinates military justice reform through the Combined Security Transition Command-Afghanistan (CTSC-A). U.S. advisors
are involved in legal drafting, training, and mentoring the ANA, ANP, and the Ministry of Defense.”®

The State Department provides technical and advisory support for Afghan justice administrators such as the Ministry of Justice,
Ministry of Interior, the Attorney General’s office, and the Supreme Court. The INL's Justice Sector Support Program provides legal
counsel and mentoring to prosecutors, judges, and defense counsel focusing on Afghan and international law, human rights, and
criminal justice procedures.* The mentoring also includes training to improve investigations, police-prosecutor coordination, case
management, trial advocacy, and adjudication of criminal cases.” U.S. advisors are presently involved in supporting the revision of
the Afghan 2004 Interim Criminal Procedure Code for Courts (ICPC).*

Justice Department Senior Federal Prosecutor Program in Kabul provides law reform advice, training, mentoring, and support of the
Afghan counternarcotics task force of prosecutors and police. USAID is involved in supporting reform of the civil and commercial law

sectors.

Instead, an agreement was reached between the two
governments that the Afghan government would
prosecute Guantanamo and Bagram detainees in
Afghan courts under Afghan law. An Afghan official
explained to Human Rights First that, according to the
agreement between Afghan and U.S. authorities,
detainees from Guantadnamo and Bagram are to be
transferred to Block D for prosecutions.”” A team of
National Directorate Security investigators and
prosecutors visit Bagram and along with U.S.

authorities “filter cases for prosecution.””® The two
governments decide which detainees should be
prosecuted and which can be released directly from
Bagram through the Afghan National Commission for
Peace and Reconciliation—the official entity charged
with reintegrating into society members of the armed
opposition to the Afghan government.”
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Pul-I-Charkhi

Afghan Nattional Army guards outside Block D, Pul-i-Charkhi prison, Afghanistan

The United States has spent over $20 million in
constructing Block D and has earmarked an addi-
tional $18 million for three years to train and mentor
Afghan National Army guards to run the detention
center.* Although the Afghan Ministry of Justice
(MQJ) generally has oversight function of prisons and
detention centers, including Pul-i-Charkhi which has
other prisons, Block D is operated by the Ministry of
Defense (MOD) and not the Ministry of Justice.

An Afghan National Detention Facility task force is
composed of representatives from the Afghan
National Security Council,** NDS, Attorney General,
MOD, MOJ, and the U.S. embassy to assess who is
transferred for criminal prosecution. In interviews with
Human Rights First, both U.S. and Afghan officials
characterized the U.S. role in the ANDF task force as
one of “mentoring” the Afghans.

On March 2, 2008, President Hamid Karzai issued a
Presidential Decree (attached as Appendix B)
creating an intra-agency committee to review
complaints of former Bagram and Guantanamo
detainees now in Block D. According to the decree,
Members of the Supreme Court, MOD, NDS, and
MOJ will “check the complaints, problems, documents
and files” of the defendants and submit their report to
the president.*> The committee is mandated to review
a detainee’s file consisting of information provided by
the U.S. and Afghan officials, and recommend

(Photo MASSOUD HOSSAINI/AFP/Getty Images)

release post-conviction, or affirm the court’s verdict,
or recommend continued detention. To date, the
committee has reviewed 120 cases and recom-
mended release of 53 people, but no one has been
released yet.* A committee member told Human
Rights First that, “we have to be fair, the committee
will recommend that these people have legal repre-
sentation.”

Conditions of Confinement

There are 350 cells in Block D and, at this writing,
cells each cell is occupied by only one person.*
Block D can hold up to 700 detainees if there are
two persons in each cell.

The International Committee of the Red Cross (ICRC)
and the United Nations Assistance Mission in
Afghanistan (UNAMA) both have access to detainees
in Block D. (ICRC also has access to the Bagram
Theater Internment Facility, but UNAMA officials do
not). Compared to other Afghan prisons and NDS
detention facilities, where detainees allegedly have
been subjected to torture and ill-treatment, to date
there have been no such complaints about Block D.*

According to Afghan officials and a former Block D
detainee, detainees are flown from Guantanamo to
the U.S. military’s Bagram Air Field and then trans-
ported by U.S. military helicopter to Afghan officials in

A Human Rights First Report



6 — Ill. Block D, Pul-i-Charkhi

Block D. Upon arrival in Block D, detainees are kept
on the third floor for observation and not allowed to
interact with other detainees, or meet visitors, or have
time outside the cell.” If a detainee is cooperative
and observes prison rules, then he is moved to the
second floor and is allowed to pray in jamat (collec-
tively) with other detainees, allowed visitors twice a
week, and permitted exercise three days a week. *® A
detainee on the first floor has the most privileges and
is allowed to watch television, can be outside his cell
from 8:00 a.m. to 10:00 p.m., can pray collectively,
and receive visitors daily.** A detainee is moved
between the floors, gaining and losing privileges,
depending on his behavior and cooperation.

As of February 4, 2008, two former Bagram detainees
were still on the third floor—one, as explained by an
ANA official to Human Rights First because he was
non-cooperative, and the other because of “mental
issues.™

Family Visits

Human Rights First met with family members of
Guantanamo transferees. Each family member
expressed a sense of relief that their relative was
back in Afghanistan and they were finally able to
meet with them. Redacted ICRC letters were the only
form of communication between the family and a
detainee during as many as five or six years in U.S.
custody.* (In January 2008, the ICRC, in coordination
with the United States, setup a call center at its Kabul
office for families to communicate with Bagram
detainees).”

Some family members told Human Rights First that
they were under the impression that detainees were
found “innocent” in Guantanamo, thus leading to their
return to Afghanistan. They were therefore under-
standably confused as to why their family member
had not returned home and remained detained in
Afghanistan with the possibility of being prosecuted.®

Human Rights First spoke to the brother of a
Guantanamo detainee, who, according to the brother,
had traveled to Pakistan to buy supplies for the family
auto spare-parts shop, but was arrested by Pakistani
authorities and then transferred to U.S. custody. His
brother has been detained for more than five years in
Guantanamo and in 2007 was transferred to Block D.

He lamented on the loss time with his brother and
said:

The reason why he was transferred to Afghanstan is be-
cause they [the U.S.] did not find any evidence against him.
My brother does not know the charges against him. Per-
haps the Pakistanis have accused him. | don’t know why
my brother is still in jail. If my brother has committed a
crime he should be punished, but he spent five and a half
years in jail for what? . . . Tell us what he has done. What
are the charges? Let us know the sentence so we know
how much longer to wait. If convicted—fine we need to
know. My brother is married, he has two sons who are eight
and nine and a daughter who is six-years-old. The children
visited their father [in Block D], but they did not feel close to
him because they have not seen him in over five years. My
brother was very sad. But | told him it will take time.*

Visiting rooms for Block D detainees, as described by
family members of detainees, appear to be similar to
a visiting room in a U.S. prison. The visiting rooms
are divided in half by a glass wall. The glass wall has
holes through which the detainee and visitor can
converse. * Unarmed ANA guards are on each side
of the glass wall. Detainees are not handcuffed during
visits but wear ankle chains. Visits are 20 to 30
minutes. Family members described seeing cameras
in the visiting room.*

A brother of a Guantanamo detainee described
seeing his brother for the first time in six years:

Two weeks after he was brought to Block D | saw him. . . .
The room was divided by glass panel. It had small holes. |
shook hands with my brother with two fingers through the
holes. When | entered the room and saw him it was unbe-
lievable. It was sad to see my brother. He was limping. He
had chains on his ankles. He is younger than me but looked
older. | could not believe it was him.*’

My brother was in Guantanamo for five years. . . .

When he was taken by the Americans we thought he had
disappeared that he was dead. We did not know where
he was. . . .No one would tell us. . . .Three months later
we got a letter from my brother through the ICRC.

We don’t blame the Americans for arrest. They don't
have personal anomosity against my family, but they
were given the wrong information. This is a problem. But
no one can coordinate with the Americans; to go to the
village to find out about my brother. What sort of a man
he is so my brother can come home.

- Human Rights First interview with brother (name withheld)
of a Guantanamo returnee, Kabul, January 31, 2008.
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IV. Prosecution of Guantanamo

and Bagram Detainees

According to Afghan government sources, as of April 1,
2008, 250 detainees have been transferred to Block D.
One hundred and sixty of them have been referred for
prosecution. Sixty-five defendants have been con-
victed—forty have been sentenced from three to twenty
years imprisonment and twenty-five have been
sentenced to time-served. Seventeen have been
acquitted. In these trials there are no prosecution
witnesses to support the allegations. The verdicts of
these trials appear entirely arbitrary.

Detainees in Block D are tried under the 1987 Law of
Crimes Against the Internal and External Security of the
Democratic Republic of Afghanistan (Internal and
External Security Code). This law was enacted during
the rule of the Soviet Union-supported Communist
government of Afghanistan. Detainees have been
charged with crimes including:

e treason (article 1)—punishable by death or life
sentence;

e destruction of government and private property by
explosives (article 5)—punishable by ten to twenty
years;

e organizing activity against the internal and external
security (article 9)—punishable by life sentence;
and

e assisting the enemy forces (article 23)—which
carries a sentence not exceeding ten years.

The Role of the National Directorate
of Security in Investigations

After transfer by the U.S. military of the Guantanamo or
Bagram detainee, along with the evidence, further
investigations of Block D detainees are carried out by
Afghanistan’s national intelligence agency the National
Directorate of Security. The NDS is one of the largest
security sector agencies in Afghanistan. Its headquar-
ters are in Kabul and it has sub-offices throughout the
country. It receives aid and training from the German
and U.S. governments.”® The investigating arm of the
NDS—Department 17—is responsible for investigating
the offenses, based on allegations by the United
States, of the Guantanamo and Bagram detainees. A
national security prosecutor then decides what charges
to file against a detainee.
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There reportedly is a classified presidential decree that
sets out the NDS’ mandate. In practice, the NDS
appears to have a broad mandate that includes
detention, interrogation, and investigation of persons
alleged to have committed crimes against national
security. In November 2007, during a visit to Afghani-
stan, Louise Arbour, the United Nations High
Commissioner for Human Rights, noted her concern
about NDS, “given that it is not a regular law enforce-
ment body and operates on the basis of a secret
decree. . . . [and] urged the President to ensure greater
transparency, access to, and accountability of this
institution, starting with publication of the decree on
which its powers are based.”*

The Evidence

Afghan government prosecutors told Human Rights
First that the U.S. government provides the Afghans
with the basic “evidence” which forms the foundation
for the Afghan charges against the transferred
Guantanamo and Bagram detainees. U.S. authorities
provide their Afghan counterparts with a file on each
detainee. The file contains an Unclassified English
version of the “Detainee Assessment Branch Report of
Investigation” (ROI) (a copy of a ROl is available at
Appendix C). The file also contains an unofficial
translation of the ROI in Dari, and photographs of
evidence, if any, allegedly seized with the detainee at
the time of capture.

Human Rights First has examined the trial dossiers of
two defendants. The ROIs are highly general and state
the date of capture, by whom (e.g., Coalition Forces,
Afghan National Army or Afghan National Police), and
what the detainee was alleged to have done. Prosecu-
tors and lawyers confirmed that sometimes the name of
an American appears in the files, for example, the
name of the U.S. military judge advocate (lawyer) who
reviewed the investigation form.* But there are no
names of individual witnesses other than perhaps
another detainee captured at the same time. Some-
times witnesses are identified simply as “Coalition
Forces” or “ANA” or “ANP.” There also are no state-
ments in the court dossier —sworn or unsworn—of any
U.S. soldiers or officials involved in the capture or
interrogation of the detainee.

Civil Law System in Afghanistan

Afghanistan’s criminal procedure is based on civil law.
Fact-finding is done by the investigative prosecutor (pri-
mary saranwal) who plays the role of an inquisitor whose
objective is to ascertain the truth, and has broad powers to
compel testimony, seek out experts, and collect and pre-
serve evidence.* The prosecutor must seek out both
exculpatory and inculpatory evidence in order to assess
whether there is sufficient evidence for trial.>* All evidence
collected and testimony taken are compiled in a written
dossier and submitted to the judges appointed to the case.
During the investigative phase, the accused and the ac-
cused's lawyer have the right to be present while the
investigative prosecutor collects evidence. * If the case is
referred to trial, everything contained in the dossier consti-
tutes evidence, and the trial court is entitled to treat all
witness testimony in the investigative dossier as having
been given at trial.

A former Bagram detainee’s dossier also may contain a
summary of the review before the Enemy Combatant
Review Board. For instance, in one case we examined,
an ECRB concluded that a detainee was a “Low Threat
LLEC [Low Level Enemy Combatant]” and the ECRB’s
assessment is “Low Threat to US/CF [Coalition
Forces]/Low Prosecution Value.” (See Appendix D).
Upon transfer to the Afghans for prosecution, this
detainee was charged with destruction (article 5 of the
Internal and External Security Code), convicted, and
sentenced to eight years. There were no witnesses at
trial.

Both Afghan prosecutors and defense lawyers told
Human Rights First that there is very little real evidence
provided by U.S. authorities. One lawyer stated:

Evidence is slim. It's given to the Afghans by the Americans.
For instance, the file will mention a car, but no license plate,
or some say guns, but where is the gun or ammunition. We
review a file with typed notes in English with translation in
Dari, but the evidence itself is not that much.*

Another defense lawyer said:

The evidence used against the defendants is usually very
weak and there is usually not a lot of it. For example, one
client was charged with having a weapon and in his file there
was a picture of the weapon. But the actual weapon was not
provided. There were no details about the type of weapon or
who arrested him. What he was doing with the weapon.*®
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One defense counsel stated that when he questions
the validity of the evidence during trial, the prosecutors’
standard response is:

Why would the Americans detain him then? The U.S. has
nothing against this person unless he’s guilty."56

After receiving the evidence files from U.S. authorities,
the Afghan authorities then conduct their own cursory
investigation. “As raw materials we use the evidence
from the U.S.,” explained a national security prosecu-
tor.”” Department 17 of the NDS (the investigatory
branch of NDS) in Kabul then sends a letter of inquiry
to the local NDS office nearest to the detainee’s
hometown and/or place of capture, asking if there is
any information about the detainee’s alleged crime. The
local NDS official sends a letter to Department 17
summarizing their findings. Human Rights First
examined information in several cases provided by the
local NDS offices. Based on our review of these files
and discussion with counsel, it is clear that the NDS
investigation is very superficial and based on second or
even third-hand information. Again, there are no sworn
witness statements.

The NDS investigative department and a national
security investigative prosecutor then interview the
defendant and write up the indictment based on
information provided by the local NDS office and the
United States.*® One former Block D defendant—who
was tried without counsel—told Human Rights First that
he was interviewed by the prosecutor only once before
his trial.*

One lawyer stated that “prosecutors actually have a
difficult time in putting together charges because of the
weak evidence.” Despite this observation, the weak
evidence has resulted in far more convictions than
acquittals. This can be explained by the trial judges’
inclination in a civil law system to rely heavily on the
prosecutor—which obviously works best when the
prosecutor is fulfilling his responsibility to be objective
and not adversarial in the case, and is diligent in
constructing a case based on real evidence. In these
trials, while in theory there is a presumption of inno-
cence, in practice, the burden appears to be entirely on
the accused to prove his innocence, and the means to
do so are scant. In response to a question by Human
Rights First regarding challenges by defense counsel to
weight of the evidence, a judge explained:

The information comes from the Coalition Forces. We are
sure that these people arrested were not arrested for nothing.
The U.S. is not lying.**

Human Rights First met with U.S. embassy officials in
Kabul to discuss the proceedings, how evidence was
being introduced in violation of the Afghan criminal
procedure code and international law, and how defense
lawyers’ challenges to the evidence were not being
considered by the court. An embassy official com-
mented, “challenges based on evidence even on
appeal will not be enough to overturn the verdict.” “It
would not be basis for reversal,” he added.®

In addition to challenging the prosecution’s case
directly (discussed in section V), defense lawyers in
these cases try to submit to the court their own letters
from village and tribal elders and provincial council
members attesting to the defendants’ innocence. One
defense lawyer told Human Rights First, “We try to
collect evidence. For example, if a family is in Gardez,
we contact them to get letters from elders in the village
and local governors who can attest to the innocence
and guarantee that the person will be peaceful and not
opposed to the government.”® A judge, however,
dismissed the validity of these letters and told Human
Rights First that such letters “are not given much
consideration in determining the guilt or innocence.”
Such information, of course—when it supports guilt—
from the same sources is exactly what is gathered by
the NDS in the course of the Afghan government
investigation. And these letters, from village elders and
local governors, are relied upon by the Afghan govern-
ment’s National Commission for Peace and
Reconciliation when negotiating the direct release of
detainees from U.S. custody.®
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“Guarantee Letters”

Detainees’ family members have tried to show innocence
by obtaining letters from village and tribal elders, as well as
from the local member of government or governor attesting
to the innocence of the detainee. Some of these letters
have been provided to habeas counsel in the United
States, to be submitted to U.S. authorities on behalf of
Guantanamo detainees. A brother of a Guantanamo de-
tainee expressed the efforts taken to secure these letters,
saying:

You know for each signature in the letters on my brother's
behalf it took weeks and months. | was robbed because
people said they will help me, but no one can help against
the U.S.%°

Another family member described his efforts to release his
brother:

My brother is not Taliban or al Qaeda. Keeping innocent
person for six years is persecution. No one cares about
them. When | talk about my brother everyone says sorry. |
have struggled so much. I have gone to the National Secu-
rity Council, the Peace and Reconciliation Committee.
They say yes it's sad, but no one can help us. | have all the
guarantee letters signed by the district governor, elders
and | took it to the Reconciliation Committee. They say
they don't have the power. *

Observations of Trial Proceedings

Human Rights First attended two trials of Block D
defendants. Both trials involved defendants who were
detained by the U.S. military at Bagram. Each trial
lasted about 30 minutes. In each trial, the prosecutor
read the charges and his prepared statement, then
defense counsel read a prepared statement, and a
three-panel judge asked questions. The defendant
responded to the judges’ questions and made a
statement as well—in both cases denying their guilt. No
witness other than the defendant appeared or testified.

One judge read excerpts from a letter prepared by the
NDS summarizing its findings. Neither the prosecutor
nor any judge read any witness accounts or even
mentioned the names of witnesses. Human Rights First
examined the dossier of one these cases and saw no
witness statements. Both defendants were convicted.

During each trial, Human Rights First observed that
defense counsel raised several objections to the lack of
evidence and witnesses to support the allegations and
that the evidence was collected in violation of Afghan
criminal procedure law. The judges did not respond to
the defense counsel’s legal objections.

Below are excerpts from an exchange between a judge
and defense lawyer observed by Human Rights First:
Judge: Why then was your client arrested amongst so many

others and why did people say he was a Talib, and why did
the ANA [Afghan National Army] fire upon him in the garden?

Defense Lawyer: Where is the evidence that my client was in
the area where the attack happened?

Prosecutor: Eyewitnesses said this right after the arrest and
he was arrested in the act with a gun and radio.

Judge: How did the U.S. arrest him?

Prosecutor: It is America’s job to do this if agreed upon by the
Afghan government.

Defense Lawyer: Is there any eyewitness to this? Where is

this person?
The trial lasted 30 minutes. The defendant was
charged under article 23 (assisting enemy forces),
convicted, and sentenced to ten years’ imprisonment—
the maximum sentence for the offense. The judge
asked the defendant if he accepted the sentence. The
defendant rejected the sentence and said that he
wanted to appeal. The defendant was told that he had
a right to appeal within twenty days and was instructed
to put his thumbprint on the sentence slip. To date, no
appeal has taken place.
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V. Procedural Concerns in the Conduct of Trials

Based on interviews with key actors in the trial
proceedings, our review of two dossiers, and observa-
tions of two trials Human Rights First has identified
procedural flaws that significantly undermine the
fairness of the trials taking place in Block D, Pul-i-
Charkhi.

Afghanistan became a party to the International
Covenant of Civil and Political Rights (ICCPR) in 1983,
and all successor governments remain bound by it.
Article 14 of the ICCPR provides that any person
charged with a criminal offense is entitled to a “fair and
public hearing by a competent, independent and
impartial tribunal established by law.” “A fair trial”
under the ICCPR requires that a person being tried for
a criminal offense must be guaranteed, at a minimum,
the following rights:

e To be presumed innocent until proved guilty
according to the law;

e To be informed of the charges against oneself in
detail and promptly, in a language one under-
stands;

e To have adequate time and facilities for the
preparation of a defense and communication with
counsel of one’s own choosing;

e To be tried without undue delay; to be tried in
one’s own presence, and to defend oneself in per-
son or through legal counsel of one’s own
choosing;

e To examine witnesses against oneself and be able
to obtain the attendance and examination of wit-
nesses on one’s behalf, under the same conditions
as the prosecution;

¢ Not to be compelled to confess guilt or incriminate
oneself; and

e To be able to appeal to a higher tribunal against
conviction and sentence.®

These fundamental fair trial principles are applicable
irrespective of whether the legal system of the country
conforms to a common law (such as in the United
States and England) or civil law system (such as in
Germany and Afghanistan). The procedural flaws
identified by Human Rights First of Block D trials
undermine several fair trial guarantees, including: the
right to adequate time and facilities to prepare a
defense; the right not to incriminate oneself; the right to
be informed of charges in a language one can under-
stand; and the right to examine witnesses against the
accused.
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Defendant’s Right to
Confront the Evidence

A defendant’s right to examine the evidence and
confront the witnesses is a fundamental fair trial
guarantee. This is essential to test the credibility of the
witnesses and their evidence. This right requires that
an accused should be given “adequate and proper
opportunity to challenge and question a witness
against him, either at the time the witness makes the
statement or at some later stage in the proceedings.”
A conviction thus cannot be substantially based on the
statements of withesses whom the defense counsel is
unable to cross-examine.

In a civil law system, witness testimony can be taken
either during the investigation phase or at trial. During
the investigation phase, the Afghan criminal procedure
code provides for defense counsel and a defendant to
be present during witness testimony, searches,
confrontations, and line-up procedures, and this right
can only be waived when there is urgent need to
conduct the operations or concern for loss of evi-
dence.™ Afghan law mandates that “records of the
testimonies of the witnesses ... collected during the
investigative phase, can have the value of evidence as
basis for the decision only if ... the accused and/or his
defense counsel were present during the operations
and were in a position to raise questions and make
objections. Otherwise the related deeds have the sole
value of clues.””

In practice, defense counsel is not present when his
client is interrogated by the prosecution, nor when the
local NDS office attempts to collect evidence about a
suspect.

Lawyers are appointed to the case only after the
investigation is concluded.

When asked whether defense counsel can interview
U.S. soldiers involved in the arrest, a defense counsel
replied, “With Americans it is very difficult. We don’t
know who the interrogator or solidier is. We do not
meet the Americans. This is not allowed.”” Even the
Afghan prosecutors are in no better position than
defense counsel when it comes to trying to get real
evidence from U.S. authorities. As one national
security prosecutor admitted, “we can’t question U.S.
soldiers or interrogators for Bagram or Guantdnamo

Task Force 134

The U.S. military’s Task Force 134 in Iraq is charged with
assisting prosecutions in the Central Criminal Court of Iraq
(CCCI). U.S. soldiers appear as witnesses in Iragi courts,
even through video teleconference, and U.S. judge advo-
cates train soldiers and marines in collecting evidence for
criminal prosecution in Iragi courts.™

Human Rights First has not examined the trials at CCCI
and cannot attest to the fairness of the proceedings. Nor
have we examined the adequacy of the investigations to
build a criminal case by Task Force 134. The comparison
to Task Force 134 is to show that the U.S. military is
engaged in evidence gathering and makes soldiers avail-
able for testimony in Iragi criminal trials of persons
captured by the United States.

detainees” because so much time has elapsed since
the date of capture.” The evidence “is all packaged
and handed to us on a plate,” the prosecutor added.”™

Defense counsel are not only denied the opportunity to
challenge evidence in the investigation phase, but
because no prosecution witnesses testify in court,
defendants are completely deprived of their rights to
confront evidence. This situation is aggravated by the
fact that the evidence in the dossier consists of second
and third-hand statements and summary allegations,
with no names of witnesses who can be interviewed or
brought to court and cross-examined.

Moreover, defense counsel is not adequately able to
prepare a defense when the evidence in the dossier
consists of second and third-hand statements and
summary allegations with no names of witnesses who
can be brought to court and cross-examined.

Use of Coerced Evidence

Guantanamo and Bagram detainees have reported
being subjected to harsh treatment during confine-
ment. As widely documented in human rights” and
press reports, ® including U.S. government docu-
ments,” detainees have been subjected to beatings,
stress positions, sexual abuse and humiliation, sensory
deprivation, sleep, food and water deprivation,
exposure to cold temperature, isolation, dousing them
with cold water, and blaring of loud music.
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A Block D defendant, who was sentenced to five
years—initially a detainee in Bagram before being sent
to Guantanamo and returned in 2007 to Block D—told
Human Rights First about the conditions of confine-
ment in Bagram in 2002:
| was in an isolation cell for two months. | could not talk to
anyone. Loud English music was played all the time. It was
bothersome. There were no windows. | had no water to do

ablution for prayers. | did not know whether it was night or
day. The light was on all the time.*

A Guantanamo returnee transferred to Block D,
alleged in his Combatant Status Review Tribunal
hearing in Guantanamo that, while in Bagram, he was
physically abused, forced to stand for ten days, and
not allowed to sit or sleep while his hands were tied.*

And as recently as 2007, the ICRC, as reported in the
New York Times, complained that dozens of Bagram
detainees were still being held incommunicado in
isolation cells and not naotified to the ICRC for as long
as several months and some were subjected to cruel
treatment during interrogations. *

This history is relevant to the Block D trials because it
appears that detainee statements extracted by the
U.S. interrogators in coercive detention conditions —
and thus inherently unreliable—may be infecting the
Block D trials.®® A defense lawyer expressed concern
that a detainee’s confession before U.S. or Afghan
forces at the time of capture could be coerced. He
stated:
Prosecutors offer evidence to the trial of confessions which
were obtained by the U.S., or ANA ... at their initial capture,
but were later retracted by the defendant. Sometimes these
written or verbal confessions were obtained through different

kinds of coercion, such as making the detainee stand in the
rain or putting them in harsh prison conditions.

Another defense lawyer expressed similar concerns
regarding confessions, noting that the judges do not
appear to take such challenges seriously:
My clients have told me that they have been beaten at Ba-
gram or at time of the arrest. When we mention this to the
judge, the judge says that Bagram and Guantanamo detain-
ees are exceptional cases because they are arrested by

Coalition Forces and therefore they [Afghans] can’t pay
attention to issues of ill-treatment.®

But the Afghan Constitution prohibits introduction

into evidence of statements obtained “by means of
compulsion” and recognizes a confession as a
voluntary admission only if taken before a judge.®® The
Afghan criminal procedure code similarly prohibits a

suspect or accused from “undergo[ing] intimidations or
any form of physical or psychological pressure.”®’ And
international law likewise prohibits the use of evidence
procured by torture, or by cruel, inhuman or degrading
treatment, in all legal

proceedings.®

Access to Counsel and
Preparation for Trial

When Block D trials commenced in October 2007, ten
individuals were tried and convicted without defense
counsel. According to a former Block D detainee who
was tried, convicted, and sentenced without counsel,
detainees complained to the ICRC about the lack of
counsel.®® A U.S. embassy official told Human Rights
First that when the U.S. learned that some defendants
were tried without counsel, they spoke with Afghan
authorities to ensure legal aid is provided to the
defendants.*® Now six Afghan lawyers are representing
more than 160 defendants.

Defense lawyers are allowed to meet with their clients
privately, and there are no restrictions on the number
of visits.”* One lawyer noted that his clients at first were
hesitant and did not know what role the lawyer would
play. “Some detainees are cautious and not sure who
we are and whether we can be trusted. | guess this is
because they have been detained without a lawyer for
many years in Bagram,” said a defense lawyer.”

Defense counsel told Human Rights First that they
usually are not allowed to review the court dossier until
five days before trial. As noted above, except in
exigent circumstances Afghan law requires defense
counsel to be allowed to be present while the investi-
gating prosecutor is taking witness testimony and
gathering the evidence, so that he can become
knowledgeable of the evidence to be presented in
court. But Block D prosecutions are being conducted in
disregard of these requirements. Defense counsel is
appointed when a detainee has been charged and the
dossier has been transferred to the court. A defense
lawyer told Human Rights First, “I have not been
present during the prosecutor’s interrogation because
my clients had representation [only] after the prosecu-
tor [had already] asked [all] their questions.”* Thus the
timing of their appointment alone effectively impedes
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defense counsel in these proceedings from adequately
preparing for trial.

Notably, in early February 2008 when Human Rights
First met with lawyers representing Block D defendants
we learned that they were unaware of CSRT and ARB
proceedings in Guantdnamo.

Lack of Interpreter During Trial

Dari and Pushto are the official languages of Afghani-
stan. Official business in Kabul, however, including
court proceedings, is conducted more frequently in
Dari. The Afghan criminal procedure code does
obligate the court to provide an interpreter to a
defendant during trial proceedings for “explaining to
him the charge and the indictment and for assisting
him during the interrogations and confrontations.”**
This is consistent with international fair trial stan-
dards.” According to defense lawyers, defendants in
Block D are predominantly Pushto speakers, and there
are no interpreters during trials. In one of the trials
observed by Human Rights First, as the prosecutor
began reading the opening statement, the defendant
jumped up from his seat and made motions to defense
counsel indicating that he could not understand. The
defendant spoke only Pushto and did not speak or
understand Dari.

The judges also read excerpts from the dossier—
again, in Dari. Defense counsel told the court that his
client did not speak Dari. Several times during the trial
the defendant asked defense counsel to translate what
was being said. The judges did speak Pushto and
guestioned the defendant in Pushto, but otherwise
refused to conduct the proceeding in Pushto. The
defendant, charged under article 5 (destruction), was
convicted and sentenced to eight years. There were no
witnesses and the trial lasted 35 minutes.

Release of Detainees Post Trial

Human Rights First was told by defense lawyers and a
former Block D defendant that for defendants who
were acquitted or sentenced to time-served, the delay
before release can be from a few days to one month.

An official with the Supreme Court explained that
following a verdict, the case is referred to the NDS and
the attorney general’s office. He, however, refused to
elaborate on the details and said, “I don’t know how

much time the attorney general and NDS take to
decide when to release someone and | don’'t want to
talk about it.”*®

The new presidential committee established in March
2008 to look into Block D trials can also recommend
release. But it appears that NDS does play a role in the
release process.

Block D Defendant’s Account of His Trial®

On the 18th day [after arriving in Block D], the prosecutor
came to see and met with each of us [detainees] sepa-
rately from 9:00 a.m. to 2:00 p.m. | asked why | was
detained, what are the charges in Guantanamo. . . . The
prosecutor wore civilian clothes. | only saw him once. He
asked who caught me, why | was arrested. . . . | was told
there would be no trial and the Guantanamo release paper
will be recognized.®®

Then he disappeared for three months. . . . By the end of
my fourth month after | was visiting my family and return-
ing to the cell I was told to go to the court instead. Ten
people were brought to the court and told that they will be
tried. | was accused of carrying an AK-47 and opposing
the government. | rejected the charges. . . .There were
three Afghan soldiers in the courtroom. . . .. There were
three judges. . . .The trial was 10-20 minutes. No evidence
was shown. . . . | did not have a lawyer.

That day in the afternoon | was told the result and sen-
tenced to five years. . . . But | have already spent four and
a half years in Guantanamo and now four months in
Block D.

| was given the sentence on a piece of paper and was told
that | was sentenced to five years and that if | am unhappy
with the decision then | could appeal.

* Kk k%

This Block D defendant was released one month after his
conviction. His five-year sentence, it turned out, was to
apply to “time served"—the length of time he already had
spent in Guantdnamo added to that in Block D. Although
he was sentenced to time-served, the conviction by itself is
punishment. He had no lawyer during the trial and was
unable to challenge the evidence.

A copy of a Guantanamo Release Agreement from 2003
that accompanies a detainee upon release from U.S.
custody is attached at Appendix E.
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VI. Conclusion and Recommendations

Facilitating the transfer of U.S. detainees from
indefinite imprisonment in Guantanamo and other
U.S. detention facilities to the custody of their home
country governments—provided there is no risk of
torture or ill-treatment upon return—is one key way
towards the ultimate closure of Guantanamo and
other U.S. detention facilities. But the transfers have
to be done responsibly. The Afghan experience
provides insights into important steps that can be
taken to improve the process for those transferred
home for criminal prosecutions. Both the Afghan and
U.S. governments have to ensure that trials are
conducted according to international fair trial
standards.

Human Rights First makes the following recommen-
dations to the governments of Afghanistan and the
United States:

To the United States Department of Defense

¢ Provide non-classified information, including
exculpatory evidence, to the Afghan authorities to
assist in criminal prosecutions. Specifically:

e Make available to Afghan officials the names
of soldiers or other personnel involved in the
apprehension of each detainee, withesses to
the alleged offense, and personnel involved
in any interrogation of the detainee resulting
in admissions or statements relevant to al-
leged offenses by the detainees, and make
soldiers and or witnesses reasonably

available for testimony, through video
teleconference if necessary, for criminal
proceedings; and

e Provide Afghan authorities all statements by
the transferred detainee; all reports, summa-
ries, notes or other records of interrogation of
the detainee; and any physical or documen-
tary evidence in the possession of the U.S.
government regarding each transferred de-
tainee, including for example, notes, seized
weapons or ammunition.

Refrain from transferring any evidence obtained
through coercion or cruel, inhuman or degrading
treatment for the use in criminal prosecutions by
other governments.

For detainees apprehended in the future: ensure
that units participating in operations likely to re-
sult in the detention of civilians include personnel
trained and equipped for elementary evidence
collection procedures, in order to better ensure
that detainees transferred to the Afghan govern-
ment for prosecution can be lawfully prosecuted.

Establish a legal support operation in Kabul to
support the legitimate prosecution in Afghan
courts of detainees transferred by the United
States.
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To the Afghan Attorney General’s office
and the National Directorate of Security

Request all relevant evidence in the possession
of U.S. authorities, including exculpatory, regard-
ing a detainee be turned over to Afghan officials
at the time of transfer.

To the Afghan Supreme Court
and Ministry of Justice

Direct judges presiding over prosecutions of
detainees transferred by the U.S. military to ap-
ply, and comply with, the Afghan criminal
procedure code and international fair trial stan-
dards. Specifically, the Afghan courts in these
cases should:

Ensure that defense counsel has access to
all information that will be relied upon by the
prosecution during trial;

Allow defense counsel to be present during
the questioning of a defendant by the inves-
tigator and prosecutor prior to trial;

Require in-court witness testimony and allow
cross-examination of witnesses by defense
counsel; and

Refrain from relying upon any defendant’s
statement to U.S. or Afghan officials unless
the defendant confesses in court under oath
and without compulsion—as required by both
the Afghan Constitution and criminal proce-
dure code.

To the Afghan Supreme Court
and Ministry of Defense

Ensure that trials of former Guantanamo and
Bagram defendants are open to observers, in-
cluding family members and the media.
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VII. Appendices
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A. Glossary

ANA
ANDF
ANP
ARB
BAF
BITF
CAT
CCClI
CSRT
DOD
ECRB
EC
ICRC
ICCPR
ICPC
MOD
MOJ
NDS
ROI
UNAMA

Afghan National Army

Afghan National Detention Facility

Afghan National Police

Administrative Review Board

Bagram Air Field

Bagram Theater Internment Facility

Convention against Torture

Central Criminal Court of Iraq

Combatant Status Review Tribunal

Department of Defense

Enemy Combatant Review Board

Enemy Combatant

International Committee of the Red Cross
International Covenant of Civil and Political Rights
2004 Interim Criminal Procedure Code for Courts
Afghan Ministry of Defense

Afghan Ministry of Justice

National Directorate of Security

Report of Investigation

United Nations Assistance Mission in Afghanistan
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B. 2008 Presidential Decree

Deeree of President Karzai on the assignment of a delegation to evaluate the
complains of the prisoners transferred from Bagram and Guantanamo

Anis (governmental newspaper), March 2

Basad on the proposal of the Independent Commission of Peace Strengthening and to
evaluate the complains of the prisoners, who have been transferred from Bagram and
Guantanama to Pul-e-Charkhi prison, an authorized delegation under the leadership of
Mohammad Isahaq Alko and with the participation of the authorized representatives of the
Supreme Court, Ministry of National Defence, Mational Directorate of Security and with the
membership of the following indnaduals:

Mir Hayatullah, Advisor to the Commission of Feace Strengthening

Abdul Wahid Khamar, Advisor to Ihe Commission of Peace Strengthening |

General Abdul Salam Esmat, Head of Central PA&gn Depariment

Yar Mohammad, Prosecutor of the Investigation Section of the NDS Prosecution Office

are assigned to thoroughly and carefully check the complains, problems, documents arn:l_l'iles
of the prisoners transferred from the prisons in Guantanamo and Bagram and submit their
report to the Presidency

The National Direclorate of Security and the other concerned judicial organs are tasked to
provide the needed facilities to the delegation to perform their work.
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C. Report of Investigation

UNCLASSIFIED

DETAINEE ASSESSMENT BRANCH
REPORT OF INVESTIGATION

DATE RN PREF AHED: 11 Agpnl T

SURIECT: USOAF-002TSEDP Raweoe UMATELEY D),
:1-.1..-"‘1_11|1|'|'q.'\-.': BAMHIA, = L I_I."ﬂ ATEN By
FUHSICTTY : Pashiun

THIRE: nkmsam
LAaNGUAGE: Pashta

COSURIECTS

LSOARO2 TRODE, AHMAD MARIED B AHARANM KHEL
VICTIMES: Tslamie Repuhlic of Afghanestan {IRoA) Coaliton Forces (CF)
OFFENSE{S:  Ant Coaligwn Militua (ACMY Activity
DATE OF CAPTURE: 01 Moy JUKs
JURIBBMOTION: Bonder Check Pomi, Tani Daistnect, Rhost Provimes

SYNOPSIS: MATELRY was detamad by Khost Police Forces and turned over to Coalition
Forces on 01 May 2006 under suspicion of being part of a suicide homber Improviscd
Faphesne Device team MATELRY was detanad attempting to cnoss the border st a Border
ek Pool umader SEsPICEIR ol r|._-...-|||F "i,l‘:!.'_l‘|.||11_h.l_.|,|1 ;||_'1|.‘,'.|' t!‘ﬁ' ¢'.l.phl|.'|'=' 'ﬂ“‘iﬂ H W
buthmg was belevad B have acodentally detonatod s injured  his accomgplice. m'
storwes ane conflicting amd the Bhost Police Force believe that theey mdiﬁ‘h‘ m"w
atfoehs that wore bo fake place during the Independence Day Parsde in Khost.

CONFERSIONS ADMISSIONS INCRIMINATING STATEMENTS: None

WiITNESSES: M

POTESNTIAL WITHNESSES:

| USHAF- 2 T60DP, AMMAD MARIED BAHARAN KHEL
FHARICAL EVIDENCE: None

PHOTOMGRAPHS: Mo

'th Page 1 of 2
UNCLASSIFIED

Photo of detainee removed by Human Rights First
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NCLASSIFIED

\ENTAL ILLNESS ISSUES: RO08

ISSUES: Sec anached medical

HEALTH

1. Have you been invohved in any suicide hombing activities? (] :.3-
4 Was Maried injurcd while making a suicide bombing vest? Wm

During the pretest interview, the term “involved in any su
u:rndmn:nﬂphming suicide bombings; attending planning meeting
Taliban or Al Queda to engage in alll:lill: hambings; 'I.lnh'lﬂ'l'.l :
mmmp;mpaidmoﬁuuﬂmwppmﬂwhnﬂﬂ
acquiring [ED components, or financing suicide bombings; heing train
ot training others in 1ED) techniques; or Eabricating any type of suicide

MISCELLANEDLS:
Current BTIF Behavior: Unfavorable, nuisance, disobedient.

ROM EXHIBITS: None

POLC, for this Assessment is CPT Daniel A, Zambrana, Detainee
Advocate, DSN 2312610, :
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D. Enemy Combatant Review Board Recommendation

s USQAF-002758DP Raieece ((MATELKY)) sio FNU (IMATELKY))
L g3 ' ECREB Recommaended: Low Threat LLEC
W P0G Border Chiesck Poinl, Tam, Khast

iy

7o =2/~ Caplure Date: 01 MAY 2006

Exscutive Summary: LISHAF 0027550 was detained by Khost Police Forces [KPF ) and tumaed gwer o CF on
01 May 2006 under suspacion of bring pan of 8 sucide bombes IED team. USSAFO02T580F was detard
alternpleng 1o crogd el bovder o 8 Barder Chack Paanl undar Lutgeson ol Nessing Afgharesian slier the anaioieme
ey Pl 'was buslding was bebeved bo have pcocentally dalonabed and inpured bis socomplicn,  Treer siorss a0
cordicting and KPF believwes thal they ane directly tied |0 suscede aflacks thal weee 1o take place duning the
Imdependendcs Day Pacade in Khosl

Evidetice: Decaption Indeated polygraph nesulis on invobamaent in suscide attiempis(assistng in suicde attacks
Adméttance or Denlal: Denies imvaloement in nsurgent ity

BTIF Behawipr: Unfavorabie, nutsance, dischedient.
Current Axgggement: Low Threat i USICF 1 Low Prosecution value
HOTES:
s g B - ; ;.‘ .|__|'|-'-.' v
i ..-'-' ":-"': - " - !.._l__ e .l_..._'r . L .._. e .___'. L=
St " ; I” E - # - PR 4
r.r’ ___..-I I:.-"""'-" ’...u"l_..i.-r__.-'____,.,-funl--'u,r‘,- hir ooz 788. PSR Y il il

oy
it p{fﬂ’w‘l’f- u"'::‘;_h,."-'n{rh;; Fv"— = i I.-I'L'_.'.._._.r LF o gk

!JL-I -
= b’-‘ﬁiﬁ##’jlgﬁ.iﬁ-‘;h" by -I:.ﬁ-l:.}r‘.gﬁ' p_,}r‘_‘__'“.l.l_ﬁf e i el )

Photo of detamee removed by Human Rights First
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E. 2003 Guantanamo Release Agreement

AGREENMEMNT

WHEREAS, ag s resull of certnin fervorist nttheks, the United States and iis

coalition partners are engaged in armed gonflict wu:ih al Qaida, an intem n:;unal
tercorist ofganization, and its Taliban supporens: ond

WHEREAS, wns delained nx an enemy combatant
during such armed eonflict;

undertakes as condilions For ao longer baing detained the

following:

* THAT he will not in any way afTilliate himself with 81 Qaida or its Taliban
SUPpOtars; '

= THAT he will not engage in, 0ssis\, or congpire to comnit any combatant

uelivitics, or st in preparstion thereof against the Uinited Stales or ils cllizens,
or against allies of the United States or citizens of such allies;

= THAT he will not engage in, assisl, Oor censpines lo comnil eny acts of
terrorism or knewingly harbor anyone wilo does;

FURTHERMORE, ngrees that if he does not fulfill any

of the above stated conditions, he may be detsined immediately consistent wuh the
law of armed conflict;

IN CONSIDERATION of these conditions, it is agreed that

will not be further detained i::.r the United Swmtes, bul

sheuld he not fulfill any of these conditions he rhay sgain be du:.ﬂ.inud consistsnt
with the lew of armed conflict.

The agreement has been read to me and ! undecstend the cantents. -

Signed this __ day of , 200

Signature of Dewsinee to be released  Appropriate U.5, Official

Witnesg

IEM# and Printed Detainee: Nams

i |-'-7.l!"i|"_1'|3l:|3 Ruolcast Agrecvientdos
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F.1987 Internal and External Security Act

Democratic Republic of Afghanistan
Ministry of Justice

Official Gazette

Volume 14

Mizan 30

Decree of the Presidium of the Revolutionary
Council of the Democratic Republic of
Afghanistan

Kabul, No. 153

Regarding ratification of Law of Crimes Against the
Internal and External Security of DRA.

The Presidium of the Revolutionary Council of Democ-
ratic Republic of Afghanistan approves the criminal
provisions relating to crimes against internal and
external security for consolidation of legality and better
organization based on article (44) of the fundamental
principals of DRA.

Article 1

The Law of Crimes Against Internal and External
Security of DRA is ratified in two chapters and 30
articles.

Article 2

With the exception of article 25 and 26, investigation of
crimes included in this law shall be implemented through
the investigating organs of the Ministry of State Security.

Investigation of crimes in article 1 of this law with regard
to ratification of the law of military crimes shall be carried
out by the relevant organs within the limits of Article 2 of
decree No0.177 dated 9/11/1362 of the Presidium of the
Revolutionary Council of Afghanistan.

Article 3

The Ministry of Justice of DRA together with the Ministry
of State Security and other organs for protection of law
shall prepare within one month a draft amendment to the
law for discovery and investigation of crimes, and
overseeing of its implementation by the attorney general
office, in accordance with this law and send it for
ratification to the Presidium of the Revolutionary Council.

Article 4

The Ministry of Justice of DRA prepares within fifteen
days list of the criminal law provisions, which are to be
annulled with the effective date of this law, and present it
to the Presidium of the Revolutionary Council of DRA.

Article 5

This decree together with the law of crimes against the
internal and external security of the DRA is ratified and
comes into effect upon publication in the official gazette.

Haji Mohammad Chamkani in charge of the president of
the presidium of the revolutionary council of DRA

Chapter One
Crimes Against Internal and External
Security of the Democratic Republic of Afghanistan

Article 1
National treason against the country

1. Treason is willful acts committed by a citizen of DRA
against public sovereignty, safeguarding, territorial
integrity, independence, national security and de-
fense capability of the country as follow:

— Joining the enemy, armed activity against public
sovereignty, spying, surrendering forces, turning over
weapons, war techniques, fortifications and other
facilities used for carrying out war, giving state and
military secret information to countries or anti state
organizations and or groups.

— Participating in and collaborating with foreign countries
or anti state organizations or groups in carrying out
hostile acts against DRA.

— Conspiring with the aim of taking over the state power.

— Perpetrator of crime of treason shall be sentenced to
life imprisonment or death and confiscation of the
property.

2. If acitizen of DRA who has the intention of commit-
ting crimes included in this article or forced to
commit these crimes, voluntarily informs the state
authorities prior to committing the crime and prose-
cution, shall be exempt from punishment.

Article 2
Espionage

Stealing or collecting and hand over of secret informa-
tion to foreign state, anti government organization or
group or their agents, and collecting and submitting of
other information by the order of foreign intelligence
organs, which can be used against the

DRA, provided that the acts are performed by a foreign
citizen and persons without citizenship, carry a sentence
of life imprisonment or death and confiscation of the

property.
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Article 3
Terror

1. A person who kills a government political, social and
religious personality representing the government,
and ethnic and tribal chiefs in connection with their
state or social duties, for purpose of weakening or
destroying the public sovereignty, the perpetrator
shall be sentenced to life imprisonment or death and
confiscation of property.

2. If the person in clause one of this article is put under
physical or psychological pressure for the purpose
mentioned therein, the perpetrator shall be sen-
tenced to imprisonment from three to ten years.

Article 4

1. If a person kills representative of a foreign country
with the aim of instigating war or convulsion in dip-
lomatic relations of DRA with other countries, the
perpetrator shall be sentenced to life imprisonment
or death penalty and confiscation of the property.

2. If the representative of a foreign country is put under
physical or psychological pressure for the purpose
mentioned herein, the perpetrator shall be sen-
tenced to imprisonment from three to ten years.

Article 5
Destruction

1. If a person, with the aim of weakening public power
and national economy, destroys institutions, com-
munication lines, means of transport and
communications and destroys or damages other
government, social, cooperative and common or
private properties by explosion or fire, or causes
spread of epidemic diseases or mass poisonings,
he shall be sentenced to imprisonment from ten to
twenty years.

2. If committing of the acts mentioned in clause one of
this article results in casualties or permanent disabil-
ity, or cause substantial economic loss or grave
consequences, the perpetrator shall be sentenced
to life imprisonment or death penalty.

Article 6
Sabotage

1. If a person who intentionally or unintentionally uses
public offices and social or private institutions with
the aim of weakening or destroying the state author-
ity, industry, trade, transport, agriculture, animal
husbandry, financial order, communication means,
or deranges other branches of national economy or
activities of government organs, social, cooperative
and mixed or private institutions, or prevents their
regular activities, shall accordingly be sentenced
imprisonment from three to ten years.

2. If committing of the acts result in major loss of
national economy, the perpetrator shall be sen-
tenced to long-term imprisonment.

Article 7
Propaganda against the government

1. A person who willfully disseminates false news,
speeches, statements and self-interest calumny, or
engages in provocative oral and written propaganda
by any means, or have such publications in his pos-
session, shall be sentenced to medium-term
imprisonment.

2. If the acts mentioned in this article result in disrup-
tion of public order in government organs,
institutions, public offices or disturb their regular
work or ends in destruction, looting or fire, or com-
mitting these crimes is the result of contacts and
communications or other means with anti govern-
ment groups or hostile foreign government, the
perpetrator shall be sentenced to long- term impris-
onment.

3. If committing of the acts under this article lead to
public chaos or loss of lives, the perpetrator shall be
sentenced to life imprisonment or death.

Article 8
War propaganda

A person who spreads out war propaganda in any form,
shall accordingly be sentenced to medium-term
imprisonment.

Article 9
Organizational activity against internal
and external security

1. A person who organizes, establishes, or administers
undercover organization, group or body with the aim
of committing crimes contained in chapter one of
this law, shall be sentenced to life term imprison-
ment.

2. A person who becomes member of an organization
mentioned in clause one of this article or its branch
or subordinate, shall be sentenced to long-term im-
prisonment.

3. A person who himself or through another person
establishes contacts with the branch or subordinate
of organizations mentioned in clause one of this
article for illegal purposes, or encourages others by
intimidation or physical and psychological pressure,
shall accordingly be sentenced to long- term impris-
onment.
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Article 10
Crimes against diplomatic relations of Afghanistan
with foreign countries

If a person’s action harms mutual relations of Afghani-
stan with foreign countries one way or another, he shall
be sentenced to imprisonment from three to ten years.

If a person’s action causes breakdown of diplomatic
relations between Afghanistan and other countries, he
shall be sentenced to life term imprisonment.

Chapter Two
Other crimes against internal and external security

Article 11
Violation of national, religious and racial equality rights

1. A person who engages in propagation to incite
hostilities and national differences on racial, reli-
gious, ethnic and linguistic grounds, or makes
efforts to limit the rights or ensures superiority of
citizens based on ethnic, national, racial, religious,
and linguistic differences, shall be sentenced to a
medium-term imprisonment up to three years.

2. If such actions cause uprising or disorder among
people, the perpetrator shall be sentenced to a long-
term imprisonment.

Article 12
Command and control of armed forces units

A person who illegally takes over the command of unites
of the armed forces and combat air craft with criminal
intention, without order of the responsible authorities and
legitimate cause, or continues his action disregarding the
order of the state to disengage, or keeps the soldiers
assembled despite receiving order for laying down the
weapons, shall be sentenced to life imprisonment or
death penalty.

Article 13
Disclosing state secrets

A person who divulges the entrusted job related state
secrets, or becomes aware of the secrets in the course
of performing his duties without intention of treachery
against the country, shall be sentenced to medium-term
imprisonment.

If the action mentioned in part (1) of this clause has
grave economic, political and military consequences for
the Democratic Republic of Afghanistan, the person shall
be sentenced to long-term imprisonment.

Article 14
Lost of documents containing governmental secrets

1. A person who loses secret government documents
or materials handed over to him in connection with
performing his duty, disregarding the regulations for
keeping and preserving such documents, shall ac-
cordingly be sentenced to a medium-term
imprisonment.

2. If the crime mentioned in part (1) of this clause
causes grave consequences, the perpetrator shall
be sentenced to long-term imprisonment.

Article 15
Armed robbery (Banditry)

The perpetrator of organizing armed robbery directed at
the state offices, social institutions, economic institutions
of joint stock, joint venture, cooperative nature and
private personal offices constituted as banditry, shall be
sentenced to long-term imprisonment.

Article 16
Taking hostage

1. If a person by use of threat, force or other means
takes another person hostage shall be sentenced to
long-term imprisonment and becomes liable for re-
turn of the same property, value or profit received
thereof.

2. Ifthe hostage is wounded, disabled or killed, the
perpetrator shall be sentenced to long-term impris-
onment and becomes liable for return of the same
property, value or profit received thereof.

Article 17
Violation of international Flights

If entry or exit from airspace of the Democratic Republic
of Afghanistan takes place without official permit, and
non-observance of the authorized routes, landing
airways, flight altitude or other violation of international
flights, the perpetrator shall be sentenced to medium-
term imprisonment.

Article 18
lllegal occupation of public institutions

A person who by using force occupies state buildings,
institutions and other places built for public use, shall he
sentenced to long-term or lifetime imprisonment.
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Article 19
Counterfeiting and circulation of money and bonds

1. A person who counterfeits in any form the local
currency and shareholder stocks in Afghanistan or
foreign currencies, shall be sentenced to life-term
imprisonment.

2. A person who knowingly circulates forged money
and shareholder stocks or transacts, or has them in
possession with the intention of circulation and deal-
ings shall be sentenced to long-term imprisonment
not exceeding ten years.

3. A person who knowingly brings into or sends out of
Afghanistan forged money and shareholder stocks
either himself or through another person, shall be
sentenced to long-term imprisonment.

4. A person who makes, uses, sells, supplies or leases
equipment and facilities used for forging money and
shareholder stocks or have them in his possession,
shall be sentenced to long-term imprisonment not
less than ten years.

Article 20
Fundraising and assistance to anti state organization

A person who himself or through another person
receives one way or another sums of money or any kind
of benefit or material assistance from internal or external
resources for committing crimes provided for in this law,
shall accordingly be sentenced to long-term imprison-
ment.

Article 21
lllegal trade during war

1. If a person during war establishes trade relations
personally or through his representative with a for-
eign government in war with the Democratic
Republic of Afghanistan, or with the representative
of the said government resided anywhere without
consent of the Democratic Republic of Afghanistan,
the goods thereof shall be subject to confiscation
and he shall be sentenced to long term imprison-
ment not exceeding ten years.

2. If the subject goods under clause | of article 21 have
not been confiscated, the court shall order the pay-
ment of its cost.

Article 22
Deferring commitment during war

1. If a person during war fails to perform all or part of
his commitment for import and delivery of commodi-
ties to the government required by the armed forces
or
deliberately derange the essential food commodities
for people, shall be sentenced to long-term impris-
onment.

2. If the above-mentioned crimes lead to weakening
the country’s defense or operations of the armed
forces, the perpetrator shall be sentenced to life
imprisonment.

3. If a person during war defers carrying out of his
assigned duties, shall be sentenced to medium-term
imprisonment.

Article 23
Assisting the enemy forces

If a person for spiritual and material gains for himself or
to another person serves the enemy forces directly or
indirectly other than the conditions provided for in this
law, shall be sentenced to long-term imprisonment not
exceeding ten years.

Article 24
Insult the government flag and symbol

A person who publicly insults the flag or the symbol of
the government of Afghanistan shall accordingly be
sentenced to medium-term imprisonment.

Article 25
Provision and selling of goods for immorality

1. A person who for commercial purpose distributes,
leases or supply press, literary work, drawings,
slides, clichés, sculptures, portraits and coded signs
repugnant to the culture and public manners or pro-
cure, import and export or have them in his
possession shall accordingly be sentenced to im-
prisonment from one to three years.

2. In case, the acts stated in clause 1 of this article
takes place for the purpose of moral corruption shall
accordingly bear an imprisonment sentence from
one to five years.

Article 26
Misuse and steal of cultural and ancient relics

1. Misuse and stealing of ancient cultural and written
literary works, and use of publication, portraits,
sculptures and other cultural and ancient relics be-
longing to the public, and also transfer, endowment
and lease of them shall require an imprisonment
sentence of one to three years.

2. Stealing, selling and causing to sell or intentional
destruction of cultural relics shall require long-term
imprisonment or compensatory cash penalty of
equivalent in value.
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Article 27
Non-reporting of crimes against internal and external
security

If a person has reliable information on committing a
crime such as act of treason, terror, espionage, obstruc-
tionism, war propaganda, organized anti government
crimes and banditry and fails to report it to the public
authorities shall be sentenced to medium-term impris-
onment.

Article 28
Concealment of anti government and other crimes
against national interests

If a person is aware of an anticipated crime such as
treason, espionage, terrorism, destruction, obstruction-
ism, organizing anti government crimes, banditry,
counterfeiting of money and bonds and conceals it from
others, shall be sentenced to medium-term imprison-
ment.

Article 29
Exemption from penal responsibility in accordance
with this law

1. If a person after committing a crime and prior to
legal prosecution provides to the relevant authorities
information and full identification of the perpetrators
or accomplices or other necessary information rele-
vant to the disclosure of the crime, or introduces the
accomplices of similar crimes to the authorities, the
court shall observe extenuating circumstances in
the case.

2. If a person reports to the relevant authorities before
a crime is committed or prior to its completion, the
informant shall be exempted from punishment.

Decree of the Executive Body of the Revolutionary
Council of the Democratic Republic of Afghanistan

Kabul City No: 158 Dated: 26/05/1366

Regarding the approval of flag and symbol of Air Forces
of the Democratic Republic of Afghanistan

In order to develop further and train the Air Forces
personnel of the Democratic Republic of Afghanistan for
occupational duties and morality amongst the air force
personnel of the Democratic Republic of Afghanistan,
the executive body of the revolutionary council of the
Democratic Republic of Afghanistan approves the
following:

1. To ratify the flag and symbol of the air forces of the
Democratic Republic of Afghanistan.

2. To ratify the procedure for use of the flag of the
Democratic Republic of Afghanistan.
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G. Excerpts of 2004 Interim Criminal Procedure Code for Courts

Article 4
Presumption of Innocence

From the moment of the introduction of the penal action
until when the criminal responsibility has been assessed
by a final decision the person is presumed innocent.
Therefore decisions involving deprivations or limitations
of human rights must be strictly confined to the need of
collecting evidence and establishing the truth.

Article 5
Suspect and Accused

1. A person is considered a suspect when in any deed
of the investigations the commission of a crime is
attributed to him.

2. A person is considered an accused when an act of
indictment has been enacted by the Saranwal ac-
cording to paragraph 4 of article 39.

3. The quality of accused remains until when the
person is discharged or sentenced by a final deci-
sion.

4. The suspect and the accused shall not undergo
intimidations or any form of physical or psychologi-
cal pressure.

5. Their statements shall be made in a condition of
absolute moral freedom.

6. The suspect and the accused have the right to
abstain from making any statement even when they
are questioned by the relevant police or judicial au-
thorities.

7. The police, the Saranwal and the Court are duty
bound to clearly inform the suspect and the accused
before interrogation and at the time of arrest about
his or her right to remain silent, right to representa-
tion at all times by defense counsel, and right to be
present during searches, line-ups, expert examina-
tions and trial.

8. The words or terms “suspect” and “accused” also
include in their definition his/her defense counsel.

* kx k

Article 19
Legal Aid

1. The suspect or the accused be financially unable to
appoint a defense attorney are entitled to have a
free defense attorney appointed for him or her in the
following manner:

a. The investigating Saranwal or the Court adjudicating
the case, on the petition of the person, appoints a
defense attorney for the destitute person from
amongst the lawyers officially permitted to work as
defense attorney.

b. The person for whom an attorney has been
appointed reserves the right not to accept the ap-
pointed defense attorney and to defend himself in
person.

c. The fees of the aforesaid attorney shall be paid from
the State budget and its extent shall be fixed by
regulation.

Article 20
Interpreter

2. The suspect or the accused who does not know the
language used during the investigations and the
trials or who is deaf, dumb or deaf and dumb shall
be given an interpreter for, at least, explaining to
him the charge and the indictment and for assisting
him during the interrogations and confrontations.

* k k%

Article 21
Reporting of Crimes

1. Police are duty bound to report within 24 hours to
the Primary Saranwal all the crimes they happen to
know.

2. Public officers are duty bound to report crimes
ascertained in the performance of their duties.

3. Private citizens are duty bound to report to the
judicial police or the Primary Saranwal only crimes
against internal and external security.

Article 22
Institution of Proceedings

1. The Primary Saranwal has the obligation to
introduce the penal action for prosecution of all
crimes, known directly by him or reported to him,
committed in the territory of the District, unless oth-
erwise expressly provided by law.

2. The Saranwal shall not dismiss or stay a case
except as otherwise provided by the law.
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Article 23
Investigations

1. The Primary Saranwal performs the investigation
activities by his own or making recourse to the col-
laboration of the judicial police.

2. The purpose of the criminal investigation is the
establishment of the truth and in order to do so the
Primary Saranwal shall extend his assessment to
cover all facts and evidence relevant for establishing
whether the crime has been committed and ascer-
taining who is responsible for it.

3. In conducting the investigations the Primary
Saranwal is duty bound to evaluate incriminating
and exonerating circumstances equally and to re-
spect the interest of the victims.

* k k%

Article 33
Ratification of the Police’s Decisions

1. The Primary Saranwal immediately after having
been informed about the judicial police’s activities
indicated in articles 30, 31 and 32 either sanctions
the deeds of the judicial police’s activities or adopts
decisions to revoke or modify them.

2. Before taking the actions mentioned in the previous
paragraph the Saranwal can ask the police to pro-
vide explanations.

Article 34
Interrogation of the Person Arrested

1. The Primary Saranwal shall interrogate the person
arrested within forty-eight hours from the moment
when the person has been put at his disposal.

2. The Primary Saranwal can release the arrested
suspect whenever he deems no more necessary the
deprivation of liberty.

Article 35
Arrest and Seizures by the Primary Saranwal

1. Inthe course of the investigations activities the
Primary Saranwal can order the arrest of the alleged
author of a misdemeanor punishable by medium
term imprisonment or felony and seizure of items
and goods connected with the crime.

2. The person arrested shall be interrogated within
forty-eight hours.

Article 36

Terms for Indictment in Case of Arrest

1. When the arrest performed by the Judicial Police is
sanctioned or when the arrest has been ordered by
the Saranwal and it remains in force, the arrested
person shall be released if the Saranwal has not
presented the indictment to the Court within fifteen
days from the moment of the arrest except when the
Court, at the timely request of the Saranwal, has
authorized the extension of the term for not more
than fifteen additional days.

Article 37
Collection of Evidence

1. During the investigations phase the Primary
Saranwal shall collect all relevant evidence which
can substantiate a decision pros or cons the sus-
pect.

2. The collection of evidence is not restricted to
particular forms or matters. The Primary Saranwal is
free in selecting tools and modalities of proof.

3. The following shall be considered as key tools:
Witnesses

Confrontations

Line up procedures

Inspections

Searches

Seizure

@ "o a0 oy

Expert exams and evaluations
h. Interrogations

Article 38
Defense Counsel Presence

1. The defense counsel has the right to be present at
all times during the interrogation of the suspect.

2. The suspect and the defense counsel have the right
to be present during searches, confrontations, line-
up procedures and expert examinations as well as
during the trial.

3. Inthe investigation phase the Saranwal and the
judicial police shall notify the suspect and his de-
fense counsel of searches, confrontations, line-up
procedures and expert examinations in order to
allow them to be present. This duty can be waived
only when there is an urgent need to conduct the
said operations, which is defined as when it is a
flagrante delicto crime or there is a fear of the loss
of evidential facts.
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Article 39
Conclusion of the Investigation

1. Atthe conclusion of the investigations phase, if the
Primary Saranwal deems that there is not grounded
evidence dismisses the case.

1. The victim or higher Saranwal can file a complaint to
the Court against this decision within ten days.

2. The Court, after having examined the case, can
confirm the decision of the Saranwal or vice versa
request him to lodge the indictment.

3. In any other case the Saranwal shall submit to the
Court the act of indictment requesting the assess-
ment by trial of the criminal responsibility of the
indicted person.

4. The act of indictment is comprised of the following:
a. Complete identification of the suspect;
b. Complete description of the crime.

5. Together with the act of indictment the Primary
Saranwal shall transmit to the Court the file contain-
ing all the deeds formed during the investigations,
putting at the Court’s disposal the seized items and
goods.

Article 40
Notification on the suspect

1. During the investigations the judicial police and the
Saranwal shall give notifications of the deeds to the
suspect, to his defense counsel and the victim of the
activities to be accomplished, to which they have
the right to be present.

2. If there are no particular grounded reasons of
urgency, the notification should be served at least
three days before the performance of the activity.

3. Reasons of urgency imposing a shorter period or
absence of notifications shall be clearly mentioned
in the record of the activities.

* k k%

Article 42
Preparation of the Trial

1. The Court immediately after having received the act
of indictment, orders the notification of the deed
indicating the day and hour fixed for the com-
mencement of the trial.

2. The deed shall contain the name of the accused
and the indication of the alleged crime with its fac-
tual circumstances in reference to the related law
provisions and shall be served on the accused and
his defense counsel, the victim and the Saranwal at
least five days in advance.

Article 43
Access of the Accused to the Findings of the
Investigation

1. The accused and his defense counsel are entitled to
examine the documents contained in the file men-
tioned in the last paragraph of article 39 and the
objects under seizure.

* k k%

Article 49
Attendance of Witnesses and Experts

1. Witnesses and experts are duty bound to be present
in the hearing indicated in the notification served on
them.

2. Ifthey do not appear without grounded justifications
the Court orders their accompaniment by the police
imposing on them a fine up to 500 Afghani.

* k k%

Article 51
Admission of Witnesses and Experts

1. The Primary Saranwal submits to the Court the list
of the witnesses and experts he wants to be heard
together with the act of indictment, indicating the
reasons of the relevance of their testimony and ex-
ams.

2. The accused and/or his defense counsel have the
right to present their own lists of witnesses and ex-
perts indicating the reasons of the relevance of their
testimony and exams.

3. The Court can exclude those witnesses or experts
that in its view do not appear material for the adjudi-
cation of the case.

4. The Court, on its own initiative, can order the
appearance of witnesses or experts who are not
included in the above mentioned lists.

Article 52
Order of the Hearing

1. The order of the hearing is explained to the persons
present by the Head of the Court.

2. The court keeps the order of the hearing. Hearings
are open to the public except when the court de-
cides that all or part of it shall be run without the
presence of the public for reasons of morality, family
confidentiality or public order.

3. The Primary Saranwal, the accused and his defense
counsel have the right to be always present.

4. The accused that with his behavior disrupts the
proceedings can be excluded by the Court for part
or all the duration of the hearing. He is anyhow re-
admitted in the room when the verdict is read out.
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Article 53 Article 55
Conduct of the Hearing Evidentiary Value of Investigative Activities
1. The Primary Saranwal is duty bound to take part in 1. The records of the testimonies of the witnesses as
the hearing. well as of the expert exams, collected during the
2. The accused and his defense counsel have the right investigative phase, can have the value of evidence
to be present. as basis for the decision only if it results that the
3. The Court proceedings are conducted according to accused andfor his defense counsel were present
) the foll winp rder- 9 9 during the operations and were in a position to raise
€ foflo 90 er . guestions and make objections.
4. Atthe opening of thg hearing the Court reads out 2. Otherwise the related deeds have the sole value of
the act of indictment; clues
5. When the accused is under detention the Court
. . . * % %k %
shall immediately assess the legality of the arrest
and order the liberation of the accused when real- Article 58
izes thét the arrest was unlawful or not necessa.ry; Conclusion of the Trial
6. th ﬁlsgzsa;);ﬁggntﬁvzlfmgﬁessﬂ tcl)qrslir?\r/:(teinzit;onns 1. At the conclusion of the operations indicated in the
C _ _ 9 9 ' previous articles, the Primary Saranwal expresses
7. The judicial police officers who have conducted the his opinion requesting the Court to make a decision
investigations make oral reports of the activities of dismissal or sentence, indicating the kind and the
accomplished; amount of punishment he deems adequate.
8. The first witness to be heard is the victim; 2. The accused or the defense counsel, when present,
9. Then the other witnesses and the experts are heard; submits to the Court arguments in rebuttal of the
10. The accused can testify if he does not avail himself accusation.
of the right to remain silent and the accused or his Article 59
defense counsel can ask questions to the witnesses Decision of the Court
and the experts; . L
11 ) 1. Atthe completion of the activities, the Court
- In case the witness cannot be_ pr_ese_nt for he_alt.h declares the closing of the hearing and leaves the
reasons the Court can hear him in his domicile; trial room for writing down ‘in chamber’ the decision
12. The primary Saranwal and the defense lawyer can of the case.
ask question to the accused. 2. Later on, the Court enters the trial room again and
13. The Court can, at any time, address questions to reads out the verdict together with its reasons. This
the accused, to any witness in the hearing and order reading has the value of notification. If the reasons
confrontations. of the verdict are not read out by the Court in the
14. The accused can refuse to answer the questions of same context, they shall be deposited in the office
the Court consistent with his right to remain silent. of the secretary of the Court within fifteen days from
. the moment of the decision.

3. The Primary Saranwal, the accused and his defense
counsel shall receive notification of the deposit indi-
cated in paragraph 2 of this article.

4. The accused tried in absentia, in the case of article
47, shall receive notification of the decision read out
by the Court together with the reasons deposited
later on in the office of the secretary of the Court.

5. The natification indicated in the previous paragraph

is served on the defense counsel of the accused in
the case of article 46.
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 The Guantanamo Release Agreement does not state whether a detainee is innocent or guilty but sets forth conditions for release—
namely that the detainee will not engage in hostilities against the U.S. or its allies, will not be affiliated with al Qaeda or the Taliban, and
will not engage in terrorist attacks. The Release Agreement states that the U.S. will no longer detain that person but can do so at a later
date if the conditions are violated.
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